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Court File No. CV-17-11846-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
 R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
SEARS CANADA INC., 9370-2751 QUÉBEC INC., 191020 CANADA INC., THE CUT INC., 

SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM 
COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR 
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 

CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND  

3339611 CANADA INC. 

APPLICANTS 

SECOND SUPPLEMENT TO TWENTY-SEVENTH REPORT TO THE COURT 
SUBMITTED BY FTI CONSULTING CANADA INC., 

IN ITS CAPACITY AS MONITOR 

1. On November 5, 2018, the Monitor filed its Twenty-Seventh Report to the Court (the 

“Twenty-Seventh Report”) in these CCAA Proceedings in relation to, among other 

things, the TUV Claim Motion (as defined in the Twenty-Seventh Report).   

2. On November 20, 2018, the Monitor served its Supplement to the Twenty Seventh 

Report in these CCAA Proceedings in relation to the TUV Claim Motion. 

3. Capitalized terms used in this Second Supplement to the Twenty-Seventh Report and not 

otherwise defined have the meanings given to them in the Twenty-Seventh Report. 

December 3 Orders 

4. Following the investigation of the court-appointed Litigation Investigator and on the 

subsequent motions of the Monitor and the Litigation Investigator, all as more fully 
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described in the Twenty-Seventh Report, on December 3, 2018, the Court granted orders 

(the “December 3 Orders”) that, among other things:  

(a) authorized and empowered the Monitor to commence and continue a claim 

against ESL Investments Inc., ESL Partners, LP, SPE I Partners, LP, SPE 

Master I, LP, ESL Institutional Partners, LP, Edward Lampert, William Harker 

and William Crowley, under the transfer at undervalue provisions of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended, as incorporated 

into the CCAA under Section 36.1 relating to the dividend paid to shareholders of 

Sears Canada Inc. on December 6, 2013 in the amount of approximately $509 

million (the “2013 Dividend”); 

(b) appointed the Honourable J. Douglas Cunningham, Q.C. as an officer of the Court 

to be the Litigation Trustee over and in respect of certain claims of the Applicants 

arising from the 2013 Dividend and authorized the Litigation Trustee to 

commence claims, in his own name or on behalf of the Applicants, against ESL 

Investments Inc. (and certain affiliates), Edward Lampert, William Crowley, 

William Harker, Donald Ross, Ephraim J. Bird, Deborah Rosati, R. Raja Khanna, 

James McBurney and Douglas Campbell; and 

(c) lifted the stay of proceedings provided for in the Initial Order to allow these 

claims, and a claim by Morneau Shepell Ltd., in its capacity as Administrator of 

the Sears Canada Inc. Registered Pension Plan, also arising from the 2013 

Dividend to be commenced against the foregoing parties. 

5. Copies of the December 3 Orders are attached hereto as Appendices “A” and “B”. 

Issuance of Claims 

6. In accordance with the December 3 Orders, on December 19, 2018 the following claims 

were issued: 

(a) a Statement of Claim by the Monitor against ESL Investments Inc., ESL Partners, 

LP, SPE I Partners, LP, SPE Master I, LP, ESL Institutional Partners, LP, Edward 
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Lampert, William Harker and William Crowley under Court File No. CV-18-

00611219-00CL;  

(b) a Statement of Claim by Sears Canada Inc., through the Litigation Trustee, 

against ESL Investments Inc., ESL Partners, LP, SPE I Partners, LP, SPE 

Master I, LP, ESL Institutional Partners, LP, Edward Lampert, Ephraim J. Bird, 

Douglas Campbell, William Crowley, William Harker, R. Raja Khanna, James 

McBurney, Deborah Rosati and Donald Ross under Court File No. CV-18-

00611214-00CL; and 

(c) a Statement of Claim by Morneau Shepell Ltd., in its capacity as administrator of 

the Sears Canada Inc. Registered Pension Plan, against ESL Investments Inc., 

ESL Partners, LP, SPE I Partners, LP, SPE Master I, LP, ESL Institutional 

Partners, LP, Edward Lampert, William Harker, William Crowley, Donald Ross, 

Ephraim J. Bird, Deborah Rosati, R. Raja Khanna, James McBurney and Douglas 

Campbell under Court File No. CV-18-00611217-00CL. 

7. Copies of the above Statements of Claim are attached hereto as Appendices “C”, “D” and 

“E”, respectively. 

Sears Canada Creditor Opt-Out Procedures 

8. Pursuant to the December 3 Orders, the Monitor is to deliver an Opt-out Notice to all 

unsecured creditors of Sears Canada Inc. (other than those creditors represented by 

Employee Representative Counsel and Pension Representative Counsel) having 

unsecured claims that are either resolved or disputed in amounts in excess of $5,000.  The 

Monitor expects the Opt-out Notice to be sent to creditors on or before January 31, 2019.  

Any creditor seeking to opt-out of participation in the claims of the Monitor and the 

Litigation Trustee must return such creditor’s completed Opt-out Notice within sixty days 

after the delivery thereof by the Monitor. 
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Sears Holdings Corporation Chapter 11 Proceedings 

9. On October 15, 2018, Sears Holdings Corporation and certain of its affiliates commenced 

proceedings under Chapter 11 of the United States Bankruptcy Code (the “SHC Chapter 

11 Proceedings”).  The Monitor understands from publicly available information that 

ESL Investments has submitted a bid for substantially all of the go-forward retail 

footprint and other assets and component businesses of Sears Holdings Corporation in the 

SHC Chapter 11 Proceedings.  The Monitor further understands from publicly available 

information that the ESL Investments proposal is conditional upon a full release by the 

debtors in the SHC Chapter 11 Proceedings of ESL and certain ESL-related parties from 

any liability related to any prepetition transactions involving ESL.   

10. While Sears Canada Inc. and its affiliated debtor companies in the CCAA Proceedings 

are not affiliates of Sears Holdings Corporation and are not debtors in the SHC Chapter 

11 Proceedings, the exact scope of the releases that may be sought by ESL Investments 

and ESL-related parties in the SHC Chapter 11 Proceedings is not clear at this stage.  The 

Monitor would be concerned about any release sought in the SHC Chapter 11 

Proceedings that purports to affect the litigation authorized by this Court or the plaintiffs’ 

ability to enforce any judgment against the defendants in that litigation. Accordingly the 

Monitor proposes to take steps to ensure that there is no ambiguity in this regard and that 

orders granted in the SHC Chapter 11 Proceedings do not have unintended negative 

impact on the litigation approved by this Court.  

11. The Monitor has consulted with the Litigation Trustee and the Pension Administrator and 

understands these parties share the Monitor’s concern regarding the possible proposed 

scope of this release. 

12. The Monitor is also seeking clarification on this matter from counsel to Sears Holdings 

Corporation. 

13. The Monitor does not believe there would be any legal basis to release ESL Investments 

or any ESL-related parties from the litigation that is the subject of the December 3 Orders 

through the SHC Chapter 11 Proceedings.  However, given the significance of this issue 
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to these proceedings, the Monitor believes it must bring this matter to the attention of 

both the Court in these CCAA Proceedings and, subject to prior notice to this Honourable 

Court, to the attention of the Court in the SHC Chapter 11 Proceedings.   

The Monitor respectfully submits to the Court this, its Second Supplement to the Twenty-

Seventh Report.  

Dated this 8th day of January, 2019. 

FTI Consulting Canada Inc.  
in its capacity as Monitor of 
the Sears Canada Entities 
   

   
  
Paul Bishop     Greg Watson 
Senior Managing Director   Senior Managing Director



  

 

APPENDIX “A” 
DECEMBER 3 ORDER  

(TUV MOTION)

















  

 

APPENDIX “B” 
DECEMBER 3 ORDER  

(LITIGATION INVESTIGATOR MOTION)























  

 

APPENDIX “C” 
STATEMENT OF CLAIM (MONITOR)  

























































  

 

APPENDIX “D” 
STATEMENT OF CLAIM (LITIGATION TRUSTEE) 

























































  

 

APPENDIX “E” 
STATEMENT OF CLAIM (PENSION ADMINISTRATOR)  
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